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As an agricultural producer and member of the Green Industry in New York State, our company and industry face many regulatory challenges every year.  Some are related to increased development pressure (ie. private property rights, land planning/zoning issues, accepted agricultural practices, etc.). Others are budgetary, designed to increase revenues to balance inflated budgets (ie. tax increases and increased fees). Finally, some are thrust upon us by special interest groups who believe their cause is so righteous that they will use any means necessary to obtain their ultimate goal. This article deals with this last threat.  In our state, there are many “environmental” advocacy groups whose ultimate goal is to eliminate the use of pesticides.  They are very vocal, very well funded, very organized, and have gained much influence in the political process.  Many of these activists are well-intentioned people who are convinced their involvement will lead to a better world for their children and future generations. As you can see, we are up against a formidable force.

As business owners and agricultural producers, our thought process is distinctly different than the average environmentalist.  To generalize, they use emotion and tend to over simplify the solution to environmental problems.  On the other hand, we tend to focus on scientific facts, economic impacts, and how new rules could impact the environment, both now and in the future.  We have a much better understanding of the benefits of the proper use of technology, such as pesticides, and how they impact crop quality, yields and in the use of turfgrass-long list of environmental benefits of a healthy stand of turfgrass, player safety and quality of play.  We also have a sound understanding of the dangers of pesticide exposure, and the importance of proper protective equipment, sprayer calibration and maintenance, and proper application.

Although industry and environmentalists have very divergent views about pesticides, we do have common goals.  I think it is safe to say that most turf producers and green industry professionals want their products and services to have a positive impact on this planet aesthetically, functionally and environmentally, and we also want to leave this world a better place for our children and future generations.  Now here’s the hard part.  How do we deal with such politically hot issues where public perception is so slanted against chemical pesticides?  Let me give you the story of one pesticide issue here in New York State and hopefully you will learn as much as I did from our successes and failures.

48 Hour Pesticide Neighbor Notification Law

1987- a law passed requiring commercial pesticide applicators to have signed contracts with every customer and to post signs every 12 feet around the perimeter of a treated area 48 hours prior to each application.  The 40 pages of proposed regulations instigated a legal battle between the NYS Department of Environmental Conservation and the applicator industry.  This law applied only to commercial applicators on non-agricultural facilities.

The green industry reacted by forming the New York State Pesticide Coalition (NYSPC), a group comprised of the NYS Turfgrass Association, Long Island Arborcultural Association, Nassau/Suffolk Landscape Gardner’s Association, NYS Arborists, NYS Green Council, NYS Lawncare Association, NYS Nursery/Landscape Association, NYS Professional Applicators Coalition and the Professional Lawncare Association of America. The newly formed NYSPC agreed on a unified plan of action that included:

1) discussions with the NYS Department of Environmental Conservation (DEC) about proper interpretation of regulations with hopes of helping applicators effectively deal with running their businesses under the new regulations; 

2) hiring an environmental lawyer and, after much discussion and deliberation, entering into a lawsuit against the DEC. This action solidified the coalition and required a serious financial commitment by all members.  The basis for the suit was the fact that DEC did not follow the state’s Environmental Quality Review Act by not filing an Environmental Impact Statement.  NYSPC felt that prior notification would make the practice of Integrated Pest Management (IPM) almost impossible and therefore cause applicators to revert to blanket application programs and increased pesticide usage.

NYSTA also communicated with New York Farm Bureau (NYFB) and knew that their lobbyists were monitoring the situation. Environmental groups frequently divide and conquer. In other words, they get a law on the books targeting one industry group, then expand the legislation to include other users.

At this point, the law did not impact sod growers on their farms.  The New York State Department of Agriculture defines agricultural activities and turfgrass sod production comes under the agricultural definition.  This is extremely important in New York because agricultural businesses receive special benefits (agricultural districts law, property tax relief, sales tax relief, agricultural employer status and wage laws, DOT registrations, etc.), as well as protection under the Right to Farm Law from nuisance suits related to common agricultural practices (i.e., manure spreading, early-late day equipment operation).  Also, in our state, as an agricultural producer, you would rather work with the Department of Agriculture and Markets because their mission is to keep agriculture vital and growing.  Other state agencies are generally more concerned with enforcement.

1989- DEC conceded on the “Approximate Date” for application and allowed customers to waive the right to have specific dates delineated.  This was a huge break for applicators, enabling them to be more flexible with application dates.

1989-NYS Supreme Court declared the notification regulations null and void. DEC appealed the decision.

1990-NYS Supreme Court Appellate Division reaffirmed the Court’s earlier decision. This decision was a major victory for  NYSPC.  However, the biggest factor in the lawsuit was DEC’s failure to meet a regulation promulgation extension deadline by one day.  The victory did not repeal the law itself.  The law was still in effect, but the 40 pages of onerous regulations were null and void.

1991- The New York State Turfgrass Association (NYSTA) joined the NYS Council of Agricultural Organizations (CAO), which consists of approximately 25 agricultural organizations throughout New York State that are involved in production, marketing and processing of agricultural products.  The CAO develops an annual policy book based on unanimous member approval.  NYSTA believes that building coalitions is of the utmost importance and the CAO helps NYSTA align with groups that have the same objectives.

1992- NYSTA discovered that some downstate Assemblymen were interested in pesticide notification issues. NYSTA contacted other associations and wrote letters to legislators. NYSTA communicated this concern to other NYSPC organizations.

1997- Assembly bill A6459-C passed the Assembly, requiring notification to all adjacent property owners 48 hours prior to all pesticide applications. This bill version included all pesticide applicators-lawn care, golf courses, cemeteries, farmers and homeowners.  Senate bill S3889-B was introduced as a companion to the Assembly bill, with some differences. NYSTA and Farm Bureau worked with the Senate Majority Leader to prevent the bill from making the legislative session agenda.

The impact of this Assembly bill on sod growers would have been extensive.  In my particular case, I have five separate farms that comprise my sod acreage.  I would have 52 different neighbors to supply with written notice 48 hours prior to any application (if I were applying to every farm).  If the weather conditions were inappropriate, I would have to re-notify each of these neighbors of another date at least 48 hours ahead.  We use IPM on our farm and spray only when certain thresholds are met for insect and disease problems.  These onerous regulations would force me to change my management from scouting and timely applications to a more preventative approach.  In addition, it alarms our neighbors and puts us on the defensive.  We do our best to communicate with our neighbors. They understand that we are trained, certified applicators.  They know we practice IPM and use chemicals only when absolutely necessary in targeted locations. Non-target application (drift) is already illegal.

1998- although the Senate bill did not pass in the previous session, prior notification legislation was again introduced.  NYSTA members showed grassroots support by communicating with legislators and helping to secure funds. NYSPC’s attorney sent a letter to Assemblyman DiNapoli opposing the Assembly legislation. The letter emphasized the fact that any concern about neighbors coming onto treated property was already covered by Environmental Conservation Law Article 33,Title 10, which requires sign posting for commercial lawn applications to warn persons coming onto treated property from adjoining properties. The coalition also urged that a pesticide registry be enacted in lieu of the required off-premises notification put forth in the Assembly bill.  No notification law was enacted. Once again, the bill did not reach the floor for a vote.

1999- Senate bill S.2543-C passed the Senate after receiving a Message of Necessity from the Governor.  The bill required 48 hour notice to neighbors of a property that is to be sprayed with pesticides when the pesticide is applied to vegetation under five feet tall and within 15 feet of the property line. The Assembly passed bill A.1461 that contained much broader language and was supported by the environmental community.

The passage of this Assembly bill was viewed as a crisis and it brought the NYSPC back together.  The best result was to push our version of a pesticide registry and convince lawmakers not to support a companion bill of these separate notification bills. The mere cost of complying with the proposed law could cause the cost of lawn care to become unaffordable. Fines of $5,000 for first violations and $10,000 for subsequent offenses were also included in the legislation. NYSPC presented the following game plan for actions to be taken by those affected by the legislation:

1. Show appreciation and thanks to legislators who have been supportive.

2. Communicate to legislators, the Governor and DEC about the alternative state notification registry

3. Cultivate Assembly and Senate sponsors for industry supported legislation

4. Develop working relationships with all legislators to garner support of  industry-supported bill, focusing on why our legislation is politically good for the legislator and his/her constituents.

5. Support key legislators in their bid for election and work to defeat opponents.

6. Vigorously discredit unscientific rhetoric and proposals.

7. Send literature, including verifiable, reputable studies backing NYSPC’s position and the positive aspects/benefits of pest control activities in New York.

Members were also urged to attend NYSTA’s annual conference in November to increase awareness and understanding of these issues and become more effective, active participants in the public arena.

2000-NYSTA Board of Directors prioritized legislative issues by deciding that a special event was needed.  As a result, NYSTA held its first annual Turfgrass Advocacy Day in February at the State Capital in Albany. The purpose of this event is to review issues and advocacy strategies that promote the interests of the turfgrass industry and meet directly with legislators to voice concerns.  The four points emphasized to legislators by stakeholders during this event were:

1. Notification for commercial lawn applicators is already regulated under Environmental Law Article 33, Title 10, which requires sign posting to notify persons coming onto properties from off-premises locations.

2. Certified commercial applicators and registered businesses are already prohibited from contaminating abutting property pursuant to 6 NYCRR Sections 329.2 (a) and 325.1 (1).

3. This notification bill would adversely impact IPM techniques and will force applicators to go back to outdated cover spray techniques, treating the entire property to avoid having to renotify neighbors if further spot treatments are necessary.

4. Prenotification is costly to the business performing the work, as well as to the customer. The increased cost will increase the probability that homeowners will do the work themselves, or have it done by others who are uncertified/unregistered, thus increasing the risk of misapplication and over application due to lack of training. 

During Advocacy Day and in subsequent meetings, NYSTA expresses its concerns to the Senate Majority Leader’s staff.  The Senate Majority Leader is very pro-business and has enacted much legislation favorable to agriculture.  However, 2000 was an election year and the downstate senator who sponsored the bill truly believed he needed the legislation signed into law in order to get re-elected.  The majority leader really needed this particular senator’s support to remain in power as majority leader.  Both NYSTA and NYFB continued to lobby, trying to get concessions/exemptions and continued to push the voluntary pesticide registry as an alternative

The Pesticide Neighbor Notification Law (Bill S8223, Chapter 285 of the laws of 2000) was signed into law by Governor Pataki on August 21, 2000. The law amended Title 10 of Article 33 of the Environmental Conservation Law (adopted by chapter 559 of the Laws of 1987) relating to the commercial and residential lawn application of pesticides. 

While the enactment of this law was a disappointment, we had some victories.  Agriculture, cemeteries and golf courses were exempted. The law was adopted as a county opt-in. In other words, county governments had to adopt the law individually in order for it to take effect. As of now, only 6 out of 62 counties throughout New York State have adopted the law. Unfortunately, politics prevailed in this instance. It was a lesson that perception is often more important that reality our sound science.

This timeline and description of events surrounding the passage of the 48 Hour Pesticide Neighbor Notification Law here in New York is an illustration of what can happen.  After reading this article, hopefully you will take a minute to reflect on what is happening around you and take the initiative to become informed and involved in your industry and in the political arena. While politics may be foreign to you, it is going to become increasing important to keep abreast of what your legislators are doing, before it is too late. The sooner you become involved at any level, the better.

In retrospect, I think it is important to note what we did wrong and what we did right in our fight. The biggest thing that we did wrong, in my opinion, was that we didn’t react soon enough and were not proactive early on. We now concentrate on communicating with friendly legislators.  If we had worked with them before they wrote their bill, we may have gotten a more favorable result. Working with adversaries takes patience and humility (sometimes more than I have on hand).

The best thing that we did was to form coalitions with other industry groups that were working towards the same goal. NYFB in our state is way ahead of the curve compared to green industry associations. They have had full time lobbyists for at least 30 years and the membership is very active in policy execution.  My father is a past president of NYFB and my wife and I were co-chairs of the state Young Farmer and Rancher Committee, so I was very eager to strengthen the coalition between NYSTA and NYFB. There is definitely strength in numbers and in the game of politics; numbers definitely talk, both in terms of people (constituents) and dollars. We also worked to lobby from the ground up, seeking a grassroots, member supported effort, which is very effective. As a result of that effort, NYSTA’s annual Turfgrass Advocacy Day was born. This annual lobby day, in its 5th year, has grown in numbers and legislative recognition each year and has proven to be a very effective tool in our efforts to continue to be proactive and involved.  The other positive action was the fact that we provided an alternative to the proposed legislation that we were trying to defeat, instead of just going in in opposition, with no viable options for legislators to grab onto.  

As a result of this experience, some additional positives have emerged. The New York Alliance for Environmental Concerns (NYAFEC) evolved from the former Pesticide Coalition, to unite the individual efforts of various New York based green industry organizations to better coordinate activities, educate lawmakers, policy makers, and the public. In October of 2002, NYAFEC hired Chris Revere, a professional lobbyist, to organize the group’s legislative and regulatory issues and to stay proactive and promote industry positions.  The member organizations feel that this was a positive move, especially in light of the fact that in 2002, New York lawmakers looked at over 80 pesticide related pieces of legislation.

Also, the New York State Turfgrass Industry Survey is in the pipeline, with results expected sometime in late 2004.  This survey is the result of years of combined efforts between NYSTA, the New York State Department and Agriculture and Markets and the National Agricultural Statistics Service to compile statistical information on the depth and breadth of the turfgrass industry throughout New York State. We believe that the survey results will provide strong numbers and industry facts that will give vital support to our lobbying efforts in Albany.

TPI is laying some good groundwork by working on best management practices for sod growers.  We know that as stewards of the land we are the original environmentalists.  We just need to let people know all of the good things we do as farmers and conservationists.

